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Wilms — Scientific Freedom and Social Responsipilit

The following Presentation was held at the confeeefiNorms in Conflict”, organized by
the Cluster of Excellence “The Formation of NornaatiOrders” at Goethe University in
Frankfurt/Main. It outlines the results of my PhDoject, so feel free to contact me for
further information (hwilms@mpil.de).

. Introduction

Talking about scientific progress always impliekitey about the outcomes of scientific
research. Most notably since researchers who t@okip the development of nuclear
weapons called for the abolition of their produtie question of scientific responsibility
has arisen in society and science itself. Accordinthe title of the conference which is
held here, I'm thus focusing on two conflicts inesice, which appear to be best handled
by norms, but on the other hand, are rather nonabie to this solution in every aspect.
The first conflict affects society as a whole amehaerns the limits of scientific research
and the freedom of science, which is guaranteeadfaadamental right in most European
constitutions and in the European Charter of Fureddat Rights. The question concerns
the dimension of protection to be enjoyed by redeans, both in consideration of the
scientific progress as a benefit for individualsl amankind and the perils simultaneously
resulting out of it. A current and controversiabexle for this conflict is the science of
nano-particles, which shows great promise in tleasmof medicine and engineering. In
contrast, their development is accompanied by teeping feelings of society that these
materials could infiltrate organisms, causing unknalamage like cancer or other genetic
modification. Another issue in this field is theathwse problem of research, i.e. the abuse
of neutral or beneficent intended research resoiterrorist or militant purposes.

A second conflict which is intimately connectedlwihe first one governs the scientific
system itself, raising the question whether researscshould be bound to ethical values,
and if so, which ones. The question of professi@thics is prominent in many areas of
modern society, most recently in the financial lokanThe same is true for science, but
opinions in regard to the specific field of sciéntiresponsibility are twofold. Two
scientists involved in the development of nucleambs gave two different answers in this
issue: Carl Friedrich von Weizsacker explained thatexperience in research forced him
to accept the hindsight that science must be ressiplerfor its outcomes. Edward Teller on
the other hand, one of the developers of the hysrdgpmb, denied this by stating that
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scientists only produce knowledge, responsibiligults from the application of that
knowledge and must therefore be handled by itssusely society and politics.

Il. Freedom of Science

My further presentation will not focus on specifionflicts between science and society
concerning issues like genetic enhancement or icsbas the other speakers do. In a more
abstract manner | will scrutinize the general resgality of researchers in the early
stages of their work and how this issue can be m@eeor influenced by norms. By the
“early stages of research”, | mean the cognitivecpss of questioning scientific issues
and planning projects. This sphere shall be abslglutree from state interference,
according to the fundamental right to freedom ofersce. The German Federal
Constitutional Court has made clear that this fomelatal right (contained in Art. 5 (3)
BL) protects all the processes, modes of behaaadrdecisions based on scientific laws
which relate to the search of knowledge, its imetgtion and distribution. In the same
way the Praesidium of the European Conventiowhich drafted the Charter of
Fundamental Rights of the European Union, declarét$ explanations that the freedom
of science in Art. 13 was deduced primarily frone thight to freedom of thought and
expression. Freedom of science is thus not onigld to express one’s scientific opinion
in public. It is a freedom of scientific thought dardecision-making, to protect the
individual inner sphere of the researcher and &pksience open-minded about different
ideas.

In Germany the freedom of science is granted withaiiten limitations; it is not subject
to a statutory reservation. Its limitations mushd¢e be deduced from the basic law itself,
i.e. from competing constitutional interests. Ikase concerning scientific responsibility
the Federal Constitutional Court stated thereftirat a legal obligation to considevery
outcome of research could only be justified if sughnorm would be interpreted
restrictively: The relevant outcomes must be redute the imperiled competing
constitutional interests of others. The court stdket a norm which obligated researchers
to do so wouldn’t only concern a process of cognitin the soleforum internumof
researchers like a moral appeal. The scientifiéggon would be subject to publicity, to
communication and publication of results and sdiertpinions. It is therefore observable
and verifiable as a matter of fact, whether redesasc do keep the outcomes of their
research in mind or not. As a real legal obligatitninterference with the individual

sphere of researchers must be justified, and tlgldvonly be possible if the relevant
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outcomes were limited to legal goods like humamityg the right to life and physical
integrity and the protection of the environment.

[ll. Ethical Codes as an answer to the conflict?

Let's keep that result in mind and look at someenteexamples of norms concerning
scientific responsibility and the outcomes of sceent is arguable if it is possible to refer
to them as norms in the legal context because diseyaim legal validity by calling for
voluntary compliance. They are rather titled “rudesl recommendations”, “ethical codes”
or “codes of conduct” and should thus be classifis@xtra-legal or non-binding norms at
first glance.

The Max-Planck-Society, a leading promoter of fundatal research in Germany,
presented one example this spring with its “Ruled Becommendations for Responsible
Practices of Freedom and Risks of Science”. A elitttarlier the “Deutsche
Forschungsgemeinschaftthe central, self-governing research funding oizgtion in
Germany, published a code of conduct concerningdiled-use of pathogenic micro-
organisms and toxins for its evaluation procedure i&s promoted researchers. Last but
not least, in 2008 the European Commission adoatedde of conduct for responsible
nano-sciences and nano-technologies researchhedtaip a recommendation which
doesn’t claim legal validity according to Art. 288) of the Treaty on the Functioning of
the European Union (TFEU). There are more examplesuch ethical codes, especially
by American research societies, but I'll put myuds©n the mentioned ones and first of all
on those by the German research societies.

By publishing these ethical codes the societiesohestnated their will to adopt an ethos of
scientific responsibility for themselves as partlodir professional ethics. But what does
this legally mean? It means that every researcliginvhese societies is bound by the
ethical opinion of his or her employer, bound bgeision to do or not to do research in
their area of expertise. To determine though whedearch should be undertaken is an
original scientific decision in light of the FCGisterpretation of Art. 5 (3) BL, and such a
determination must hence be constitutionally jiesdif

IV. The legal and practical effects of ethical code
You may ask if this conclusion is valid consideritige aforementioned non-binding
character of these ethical codes. At this pointcthrecept of normativity is put in question

and must be scrutinized, although for time reasonb; in an admittedly rough fashion.
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The problem is well-known, especially in the fi@tipublic international law wheresbft

law” is a controversial notion, at least if you ard aorepresentative of legal positivism
denying such a term. As the tesoft lawsuggests, a non-binding character doesn’t mean
that norms cannot influence their addressee’s behalepending on the quality and
functionality of such norms there can be factualspure to comply with their provisions,
resulting from the social conditions or the relatstrength of an individual.

According to these criteria a prominent scholaregne following definition for soft law:

“Rules of conduct that are laid down in instrumenmtéch have not been attributed legally bindingcéor

as such, but nevertheless may have certain (irifliegal effects, and that are aimed at and magiyme

practical effects.”
The certain legal effects in our context may refolin the legal guarantee of freedom of
science, which has to be taken in regard by suom$10An interference with that freedom
results from the intended practical effects. Thastipularly applies to the mechanisms of
science which | will try to demonstrate on the basithree factors.
Firstly, the most important value in the scientgicstem is reputation, as Niklas Luhmann
pointed out in his studies. It is a decisive fadtorthe granting of scientific promotion or
possibilities of publication. Next to scientific @llence, this value is highly dependent on
social factors inside the scientific community amme might imagine what influence a
verdict of unethical research could have on a rebeas reputation. The loss of
reputation is admittedly a rather indirect effe&tmore direct effect in contrast is the
denial of scientific promotion as a second facldre increasing need for public or private
sponsorship, particularly in natural sciences,iv®tal for the evaluation of such norms
which indicate unethical behavior. A third factasily derives from the mere existence of
ethical discussion in science and society, singensfic publications themselves feel
pressure to require proof of ethical compliancenfnresearchers requesting publication.
The denial of scientific publication is hence anfioof sanction for unethical science. The
ability to sanction non-compliant behavior talliegh a criterion of legal validity in a
positivistic discussion. Consequentially, the effe the disputed norms and their
relevance for freedom of science are enhanced whenare publicly acknowledged as
touchstones of ethical science.
Considering these factors it must be noted thate@ally in the scientific area (but not
only there), legal validity should thus not be #we criterion for evaluating normative
measures, considering their relevance for the gieed freedoms of fundamental rights.
When factual pressure prevents the exercise okedéim, state organs must intervene
since they are obligated to protect a freedom fesasion, be it in public or private law.

-6 -
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The German labor courts as well detected this iségesnd are thus scrutinizing private
codes of conduct with a voluntary character foirtredevance for fundamental rights.
Based on these remarks, | would state as a fidinfg that the notion of normativity is
not solely determined by the question of officedal validity. It is furthermore a question
of factual effect. The guarantee of the varioug spheres of life, where citizens enjoy a
special status which shall be protected by the stagkes it impossible for judicial organs
to refer to the lack of legal validity to deny jaa@il review and protection. The final
resolution of ethical conflicts is thus not to beufid in voluntary ethical codes or
recommendations when these norms factually inflagheir addressees’ behavior and are
contrary to constitutional guarantees. Society'ssemsus on ethical values until now has
been written down in constitutional norms, whicle aertainly in need of interpretation,
but these legal norms must be considered firsfamanost when ethical conflicts shall be

resolved that might affect those constitutionalijganteed freedoms.

V. Justification of “ethical” provisions

Let me once again define the ethical conflict iresfion here to position it in a legal
context. It is not a problem of the direct causatd harm to others by researchers. It is
rather the question whether researchers could Il denerally accountable for the
outcome of their work, even if damages are causged lthird party based on the
knowledge acquired from science. One may assursembiild be a problem of causality
as German scholars know it from criminal la¥Zohditio-sine-qua-non‘as students learn
it in their first semesters. However, the produttad knowledge can not be perceived as
causal in the criminal meaning because there arenny acts between the production of
knowledge by fundamental research and its harmfilization. The special areas of
science in which legislators have already detecedirect and identifiable link to
endangered goods are already regulated in bindorgns) such as cloning, atomic
research and human experimentation. The ethiclal §erutinized here is the grey area
beyond these direct perils and is part of a rgthdosophical discussion.

So which provisions concerning this grey area catiltlbe established by norms and how
could the existing ones be justified? Two posstdggons are left to support researchers in
their ethical considerations and to serve societyged for protection: Normative
provisions interpreting the constitutional framelvdo the full extent and procedural

provisions for collective responsibility.
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The missing or hardly detectable link of causatigtween the production of knowledge
and the detriment suffered by its consequencegd cestrain legislators from exercising
their discretion to steer researchers’ behaviotha preferred direction, as long as this
decision can be constitutionally justified. Thetification depends on a weighting of the
competing constitutional interests, and this werghtmust include the criteria of intensity
of interference and the importance of competingragts. The inclusion of these criteria is
pivotal for the justification in this issue. Thesamce of direct causality can only be
bridged by a decrease of the intensity of the fatences. This is also a reference to a
dogmatic construction, whose value | would likesé® increased, although the FCC didn’t
considered it in its case law concerning the freedof science: the essence of
fundamental rights {Vesensgehalt))as written down in Art. 19 (2) BL and Art. 52 (@)
the European Charter. For time reasons | will makéong story short and simply
summarize: The essence of scientific freedom hdseteeen, in my view, as part of the
inner sphere of scientific thought and the abilayput scientific results in question. The
necessary decrease of intensity and the respethdoessential content can thus only be
reached by the voluntariness and the soft charattiéne ethical codes. In my opinion, in
the judicial context this should be the outer lifioit normative provisions tending to any
perception of an abstract scientific responsihilifhe weighting of the competing
constitutional interests against the weak interfeeewith freedom of science, would
hence result in a constitutional justification bétprovisions in the codes as long as they
are narrowly interpreted and accurately executée. important lesson to be learned here
is the inclusion of the constitutional frameworkarethical discourse if the outcomes of
such a discourse may affect a specific fundameigfiad like the freedom of science.

In the European context this was rather ignoredhgy European Commission, when it
adopted its code of conduct concerning nano-sceent008. The commission simply
stated a necessary consideration of ethical valussience without a definition of these
values. It furthermore asserted a general accoilityalf researchers for every outcome
of their projects, linked with monitoring measurasd obligations to report on the
implementation of the code by the member statethofigh the protection of the freedom
of science in European Law is weaker than the Gergwarantee and although these
provisions were solely stated as a recommendatioy, finding would be that the
Commission acted contrary to the fundamental righhe freedom of science by handling
an ethical discussion without respect to the retethip between the fundamental rights.

This would be rather unproblematic as the codeoatloct was adopted before the Charter
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of Fundamental Rights became effective in 2009ramgpy law. Yet the revision of the
code in this year should be bound by Art. 13 of @tearter. We will see whether the
Commission will then meet the normative requirersesftthe Charter. In this respect it
could be a minor touchstone for the effective impdatation of fundamental rights in the

Union.

VI. The role of procedure in ethical discourse

The second, and in my view more important, role@fms in this context should be the
procedural support for researchers and the pashét of responsibility to collective
entities. The rules by the Max-Planck-Society fgarmaple provide a procedure for its
researchers to make them aware of the ethical ¢adpdins of their work. Starting from the
assistance in cognitive operations of individuaeaachers, pointing out which factors
should be included, they also establish a multigisary ethics committee consisting of
various scientists to elaborate recommendationgherexecution of a specific project.
The latter provision realizes a construction whigs called for by various philosophers,
e.g. Hans Jonas and Julian Nida-Rumelin, and isedacollective responsibility. It is
based on the presumption that modern science kb differentiated and complicated
that individual researchers couldn't be held actable for their contribution to the
outcomes. Thus responsibility should be assumedciollective way or at least individual
decisions should be facilitated by collective aasise. Given that two conditions are met,
this would be appropriate from the judicial perdpec First the committee should consist
of independent scientists from multiple disciplinesavoid influence from outside and to
guarantee a full range of possible opinions. Sectnigl procedure must be kept in
confidence, especially its results and recommeadsatiln spite of the notion of collective
responsibility, individual persons are still helttauntable for their own acts, at least from
the perspective of society. Every divergence frdra tecommendations of an ethics
committee by researchers would be considered aghioak behavior. If these
recommendations were disclosed, they hence woelteifactual pressure to comply and
would not meet the conditions of sole assistancetimcal decisions. It would cut the
researcher’s possible options rather than assikimgn ethical consideration. Given that
the recommendations would be kept in confidencensisits would still be able to decide
freely. The cognitive process wouldn’'t be deterrdina advance and the necessary

assistance would yet be given.
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VII. Conclusions

The lessons to be learned for norms in scientiicfleccts hence are twofold: On the one
hand from the judicial perspective norms must cgnwith the freedom of science and
therefore binding normative provisions must bereséd in ethical decisions when direct
causation of harm to constitutionally guaranteeddgois difficult to determine. If soft
instruments refer to ethical decisions they musth@&rmore pay due regard to the
constitutional framework if the ethical discourkerein shall be transformed into effective
consequences for researchers. On the other hamddieimportant role of norms should
thus be of procedural assistance to scientisterGivat the aforementioned conditions are
met, norms could promote ethical discourse instie gcientific community, provide
necessary assistance and alleviate the researdheden of responsibility by passing
parts of it to the affected institutions or corparas.

The German tradition of scientific freedom has gatesl strong protection for researchers
considering their margin of appreciation in scigotdecisions. The European organs
however could erode the fundamental right in A8 df the European Charter of
Fundamental Rights from the beginning by maintanits code of conduct for nano-
sciences. However, the protection of the freedoms@énce should in contrast be
augmented if the Union’s aim of creating a free dpa@an research area (Art. 179 (1)
TFEU) should ever by achieved.
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