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Today‘s lecture

Constitutional Law
European Law

5.

 Constitutional Law
 Basic terms
 The Declaration of
Independence
 The Constitution of the
United States
 The Bill of Rights

23.01.2014

 European Law
 European legal
terminology
 Treaty of the European
Union
 Treaty on the Functioning
of the European Union
 Right of Withdrawal
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Basic Terms (1/2)
Federal system
 Federalism
 Federal law
 Federal government
 Government
 as referring to the state as a whole
 as to the institution holding executive power
 Federal court
 German Federal Court of Justice (BGH)

Separation of powers
 Executive power
 Legislative power

 Judicial power

Checks and balances
23.01.2014
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Basic Terms (2/2)
‘Rights’
 ‘fair trial’
 ‘rule of law’
 “shall” is to be read as “must”
 ‘Grundrechte’ – depending on
the context
 Basic rights
 Basic liberties
 Fundamental rights

23.01.2014

 ‘Menschenrechte’
 Human rights
 Civil rights
 Civil rights movement
 Citizen
 to guarantee human rights etc.
 to deprive someone of sth.
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Practical example I
The Declaration of Independence
IN CONGRESS, July 4, 1776.
The unanimous Declaration of the thirteen united States of America,
(…)
We hold these truths to be self-evident, that all men are created equal, that they are
endowed by their Creator with certain unalienable Rights, that among these are Life,
Liberty and the pursuit of Happiness.--That to secure these rights, Governments are
instituted among Men, deriving their just powers from the consent of the governed, -That whenever any Form of Government becomes destructive of these ends, it is the
Right of the People to alter or to abolish it, and to institute new Government, laying its
foundation on such principles and organizing its powers in such form, as to them shall
seem most likely to effect their Safety and Happiness. (…) But when a long train of
abuses and usurpations, pursuing invariably the same Object evinces a design to
reduce them under absolute Despotism, it is their right, it is their duty, to throw off
such Government, and to provide new Guards for their future security. (…)

23.01.2014
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Practical example I
The Declaration of Independence
We, therefore, the Representatives of the united States of America, in General
Congress, Assembled, appealing to the Supreme Judge of the world for the rectitude
of our intentions, do, in the Name, and by Authority of the good People of these
Colonies, solemnly publish and declare, That these United Colonies are, and of Right
ought to be Free and Independent States; that they are Absolved from all Allegiance
to the British Crown, and that all political connection between them and the State of
Great Britain, is and ought to be totally dissolved; and that as Free and Independent
States, they have full Power to levy War, conclude Peace, contract Alliances,
establish Commerce, and to do all other Acts and Things which Independent States
may of right do. And for the support of this Declaration, with a firm reliance on the
protection of divine Providence, we mutually pledge to each other our Lives, our
Fortunes and our sacred Honor.

[Signatures]

23.01.2014
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Practical example II
The Constitution of the United States
We the People of the United States, in Order to form a more perfect Union, establish
Justice, insure domestic Tranquility, provide for the common defence, promote the
general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity,
do ordain and establish this Constitution for the United States of America.
Article. I.
Section. 1.
All legislative Powers herein granted shall be vested in a Congress of the United
States, which shall consist of a Senate and House of Representatives.
Section. 2.
(…)

23.01.2014
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Practical example II
The Constitution of the United States

Article. II.

Section. 1.
The executive Power shall be vested in a President of the United States of America.
He shall hold his Office during the Term of four Years, and, together with the Vice
President, chosen for the same Term, be elected, as follows: (…)
Before he enter on the Execution of his Office, he shall take the following Oath or
Affirmation:--"I do solemnly swear (or affirm) that I will faithfully execute the Office of
President of the United States, and will to the best of my Ability, preserve, protect and
defend the Constitution of the United States." (…)

23.01.2014
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Practical example II
The Constitution of the United States
Article III.
Section. 1.
The judicial Power of the United States shall be vested in one supreme Court, and in
such inferior Courts as the Congress may from time to time ordain and establish. The
Judges, both of the supreme and inferior Courts, shall hold their Offices during good
Behaviour, and shall, at stated Times, receive for their Services a Compensation,
which shall not be diminished during their Continuance in Office.
Section. 2.
The judicial Power shall extend to all Cases, in Law and Equity, arising under this
Constitution, the Laws of the United States, and Treaties made, or which shall be
made, under their Authority (…)

23.01.2014
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Practical example III
Amendment I – X (Bill of Rights)
The Preamble to The Bill of Rights
Congress of the United States begun and held at the City of New-York, on
Wednesday the fourth of March, one thousand seven hundred and eighty nine.
THE Conventions of a number of the States, having at the time of their adopting the
Constitution, expressed a desire, in order to prevent misconstruction or abuse of its
powers, that further declaratory and restrictive clauses should be added: And as
extending the ground of public confidence in the Government, will best ensure the
beneficent ends of its institution.
RESOLVED by the Senate and House of Representatives of the United States of
America, in Congress assembled, two thirds of both Houses concurring, that the
following Articles be proposed to the Legislatures of the several States, as
amendments to the Constitution of the United States, all, or any of which Articles,
when ratified by three fourths of the said Legislatures, to be valid to all intents and
purposes, as part of the said Constitution […].
ARTICLES in addition to, and Amendment of the Constitution of the United States of
America, proposed by Congress, and ratified by the Legislatures of the several
States, pursuant to the fifth Article of the original Constitution.
23.01.2014
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Practical example III
Amendment I – X (Bill of Rights)
Amendment I
Congress shall make no law respecting an establishment of religion, or prohibiting the
free exercise thereof; or abridging the freedom of speech, or of the press; or the right
of the people peaceably to assemble, and to petition the Government for a redress of
grievances.
Amendment II
A well regulated Militia, being necessary to the security of a free State, the right of the
people to keep and bear Arms, shall not be infringed. (…)
Amendment IV

The right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be violated (…).

23.01.2014
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Practical example III
Amendment I – X (Bill of Rights)
Amendment V
No person shall be held to answer for a capital, or otherwise infamous crime, unless
on a presentment or indictment of a Grand Jury (…); nor shall any person be subject
for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled
in any criminal case to be a witness against himself, nor be deprived of life, liberty, or
property, without due process of law; nor shall private property be taken for public
use, without just compensation.
Amendment VI
In all criminal prosecutions, the accused shall enjoy the right to a speedy and public
trial, by an impartial jury of the State and district wherein the crime shall have been
committed, which district shall have been previously ascertained by law, and to be
informed of the nature and cause of the accusation; to be confronted with the
witnesses against him; to have compulsory process for obtaining witnesses in his
favor, and to have the Assistance of Counsel for his defence. (…)
23.01.2014

Präsentationstitel

13

Practical example III
Amendment I – X (Bill of Rights)

Amendment IX
The enumeration in the Constitution, of certain rights, shall not be construed to deny
or disparage others retained by the people.
Amendment X
The powers not delegated to the United States by the Constitution, nor prohibited by it
to the States, are reserved to the States respectively, or to the people.

23.01.2014
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European Law

!

European legal terminology
Be aware

This is not ‘English Law’ terminology, but ‘European Law’ terminology
Terms are related to European Law concepts
These concepts may not be in line with respective English legal terms.
The usage of different legal terms might be on purpose in order to
underline the international or supranational character of these terms.
 European Law must be interpreted independently.





23.01.2014
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Practical example I
Treaty of the European Union
PREAMBLE
HIS MAJESTY THE KING OF THE BELGIANS (…),

RESOLVED to mark a new stage in the process of European integration undertaken
with the establishment of the European Communities,
DRAWING INSPIRATION from the cultural, religious and humanist inheritance of
Europe, from which have developed the universal values of the inviolable and
inalienable rights of the human person, freedom, democracy, equality and the rule of
law,
RECALLING the historic importance of the ending of the division of the European
continent and the need to create firm bases for the construction of the future Europe,
CONFIRMING their attachment to the principles of liberty, democracy and respect for
human rights and fundamental freedoms and of the rule of law, (…)

23.01.2014
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Practical example I
Treaty of the European Union
RESOLVED to implement a common foreign and security policy including the
progressive framing of a common defence policy (…) thereby reinforcing the
European identity and its independence in order to promote peace, security and
progress in Europe and in the world,
RESOLVED to facilitate the free movement of persons, while ensuring the safety and
security of their peoples, by establishing an area of freedom, security and justice, in
accordance with the provisions of this Treaty and of the Treaty on the Functioning of
the European Union,
IN VIEW of further steps to be taken in order to advance European integration,
HAVE DECIDED to establish a European Union and to this end have designated as
their Plenipotentiaries: (…)

WHO, having exchanged their full powers, found in good and due form, have agreed
as follows:

23.01.2014
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Practical example I
Treaty of the European Union
Article 1
By this Treaty, the HIGH CONTRACTING PARTIES establish among themselves a
EUROPEAN UNION, hereinafter called "the Union", on which the Member States
confer competences to attain objectives they have in common. (…)
The Union shall be founded on the present Treaty and on the Treaty on the
Functioning of the European Union (…) The Union shall replace and succeed the
European Community.

Article 2
The Union is founded on the values of respect for human dignity, freedom,
democracy, equality, the rule of law and respect for human rights, including the rights
of persons belonging to minorities. These values are common to the Member States
in a society in which pluralism, non-discrimination, tolerance, justice, solidarity and
equality between women and men prevail.

23.01.2014
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Practical example I
Treaty of the European Union
Article 3

1. The Union's aim is to promote peace, its values and the well-being of its peoples.
2. The Union shall offer its citizens an area of freedom, security and justice without
internal frontiers, in which the free movement of persons is ensured in conjunction
with appropriate measures with respect to external border controls, asylum,
immigration and the prevention and combating of crime.
3. The Union shall establish an internal market. (…)
4. The Union shall establish an economic and monetary union whose currency is the
euro. (…)
Article 4
1. In accordance with Article 5, competences not conferred upon the Union in the
Treaties remain with the Member States. (…)
23.01.2014
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Practical example I
Treaty of the European Union
Article 5
1. The limits of Union competences are governed by the principle of conferral. The
use of Union competences is governed by the principles of subsidiarity and
proportionality.
2. Under the principle of conferral, the Union shall act only within the limits of the
competences conferred upon it by the Member States (…). Competences not
conferred upon the Union in the Treaties remain with the Member States.
3. Under the principle of subsidiarity, in areas which do not fall within its exclusive
competence, the Union shall act only if and in so far as the objectives of the proposed
action cannot be sufficiently achieved by the Member States, either at central level or
at regional and local level, but can rather, by reason of the scale or effects of the
proposed action, be better achieved at Union level. (…)

23.01.2014
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Practical example I
Treaty of the European Union
Article 13
1. The Union shall have an institutional framework which shall aim to promote its
values, advance its objectives, serve its interests, those of its citizens and those of the
Member States, and ensure the consistency, effectiveness and continuity of its
policies and actions.
The Union's institutions shall be:

- the European Parliament,
- the European Council,
- the Council,
- the European Commission (…),
- the Court of Justice of the European Union,
- the European Central Bank,
- the Court of Auditors. (…)

23.01.2014
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Practical example II
Treaty on the Functioning of the European Union
(…)
Article 1

1. This Treaty organises the functioning of the Union and determines the areas of,
delimitation of, and arrangements for exercising its competences.
2. This Treaty and the Treaty on European Union constitute the Treaties on which the
Union is founded.
(…)
Article 34

Quantitative restrictions on imports and all measures having equivalent effect shall be
prohibited between Member States.

23.01.2014
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Practical example II
Treaty on the Functioning of the European Union
Article 35
Quantitative restrictions on exports, and all measures having equivalent effect, shall
be prohibited between Member States.
Article 36
The provisions of Articles 34 and 35 shall not preclude prohibitions or restrictions on
imports, exports or goods in transit justified on grounds of public morality, public policy
or public security; the protection of health and life of humans, animals or plants; the
protection of national treasures possessing artistic, historic or archaeological value; or
the protection of industrial and commercial property. Such prohibitions or restrictions
shall not, however, constitute a means of arbitrary discrimination or a disguised
restriction on trade between Member States. (…)

23.01.2014
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Practical example II
Treaty on the Functioning of the European Union
Article 49
Within the framework of the provisions set out below, restrictions on the freedom of
establishment of nationals of a Member State in the territory of another Member State
shall be prohibited. Such prohibition shall also apply to restrictions on the setting-up of
agencies, branches or subsidiaries by nationals of any Member State established in
the territory of any Member State. (…)

Article 54
Companies or firms formed in accordance with the law of a Member State and having
their registered office, central administration or principal place of business within the
Union shall, for the purposes of this Chapter, be treated in the same way as natural
persons who are nationals of Member States. (…)

23.01.2014
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Practical example II
Treaty on the Functioning of the European Union
Article 56
(…) restrictions on freedom to provide services within the Union shall be prohibited in
respect of nationals of Member States who are established in a Member State other
than that of the person for whom the services are intended. (…)
Article 63
1. (…) all restrictions on the movement of capital between Member States and
between Member States and third countries shall be prohibited. (…)
Article 67
1. The Union shall constitute an area of freedom, security and justice with respect for
fundamental rights and the different legal systems and traditions of the Member
States. (…)

23.01.2014
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Practical example II
Treaty on the Functioning of the European Union
Article 101
1. The following shall be prohibited as incompatible with the internal market: all
agreements between undertakings, decisions by associations of undertakings and
concerted practices which may affect trade between Member States and which have
as their object or effect the prevention, restriction or distortion of competition within
the internal market, and in particular those which:
(a) directly or indirectly fix purchase or selling prices or any other trading conditions;
(b) limit or control production, markets, technical development, or investment;
(c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent transactions with other trading parties,
thereby placing them at a competitive disadvantage (…)

23.01.2014
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Practical example II
Treaty on the Functioning of the European Union
2. Any agreements or decisions prohibited pursuant to this Article shall be
automatically void.
3. The provisions of paragraph 1 may, however, be declared inapplicable in the case
of:
- any agreement or category of agreements between undertakings,
- any decision or category of decisions by associations of undertakings,
- any concerted practice or category of concerted practices,
which contributes to improving the production or distribution of goods or to promoting
technical or economic progress, while allowing consumers a fair share of the resulting
benefit, and which does not:
(a) impose on the undertakings concerned restrictions which are not indispensable to
the attainment of these objectives;
(b) afford such undertakings the possibility of eliminating competition in respect of a
substantial part of the products in question.
23.01.2014
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Practical example II
Treaty on the Functioning of the European Union
Article 102
Any abuse by one or more undertakings of a dominant position within the internal
market or in a substantial part of it shall be prohibited as incompatible with the internal
market in so far as it may affect trade between Member States.
Such abuse may, in particular, consist in:
(a) directly or indirectly imposing unfair purchase or selling prices or other unfair
trading conditions;
(b) limiting production, markets or technical development to the prejudice of
consumers;
(c) applying dissimilar conditions to equivalent transactions with other trading parties,
thereby placing them at a competitive disadvantage (…)

23.01.2014
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Practical example II
Treaty on the Functioning of the European Union
Article 267
The Court of Justice of the European Union shall have jurisdiction to give preliminary
rulings concerning:
(a) the interpretation of the Treaties;
(b) the validity and interpretation of acts of the institutions, bodies, offices or agencies
of the Union;
Where such a question is raised before any court or tribunal of a Member State, that
court or tribunal may, if it considers that a decision on the question is necessary to
enable it to give judgment, request the Court to give a ruling thereon.
Where any such question is raised in a case pending before a court or tribunal of a
Member State against whose decisions there is no judicial remedy under national law,
that court or tribunal shall bring the matter before the Court. (…)
23.01.2014
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Practical example II
Treaty on the Functioning of the European Union
Article 288
To exercise the Union's competences, the institutions shall adopt regulations,
directives, decisions, recommendations and opinions.
A regulation shall have general application. It shall be binding in its entirety and
directly applicable in all Member States.
A directive shall be binding, as to the result to be achieved, upon each Member State
to which it is addressed, but shall leave to the national authorities the choice of form
and methods.
A decision shall be binding in its entirety. A decision which specifies those to whom it
is addressed shall be binding only on them.
Recommendations and opinions shall have no binding force. (…)

23.01.2014
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Practical example III - Withdrawal
AMAZON.CO.UK CONDITIONS OF SALE

2 RETURNS
Please review our Returns Policy which applies to products sold by
Amazon. In addition to your 30-days returns guarantee, customers
in the European Union are entitled to a statutory withdrawal right of
seven business days. Details of this statutory right and an
explanation of how to exercise it are provided in the order
confirmation e-mail and in the Returns Policy.

http://www.amazon.co.uk/gp/help/customer/display.html/ref=footer_cou/278-48815504307804?ie=UTF8&nodeId=1040616
23.01.2014
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Practical example III - Withdrawal
German Civil Code
Sec 355 German Civil Code – Right of revocation in consumer
contracts
(1) If a consumer is given, by statute, a right of revocation under this
provision, then he is no longer obliged by his declaration of intention
to enter into the contract if he revoked it in good time. The revocation
does not have to contain any grounds and must be declared to the
entrepreneur within the revocation period in text form or by return of
the thing; to comply with the time limit, dispatch in good time is
sufficient.
(2) The revocation period is 14 days if the consumer is provided at
the latest on conclusion of the contract with a notification in text form
regarding revocation meeting the requirements of section 360 (1).
23.01.2014
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Practical example III - Withdrawal
Consumer Protection Directive
Directive 97/7/EC of the European Parliament and of the Council of
20 May 1997 on the protection of consumers in respect of distance
contracts
Article 6 – Right of withdrawal

(1) For any distance contract the consumer shall have a period of at
least seven working days in which to withdraw from the contract
without penalty and without giving any reason. The only charge that
may be made to the consumer because of the exercise of his right of
withdrawal is the direct cost of returning the goods. (…)
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